How 1o NEGOTIATE THE IsSUES AND REACH AGREEMENT

Lverything up to this point has been leading to the parties really sitting down to begin talking
and negotiating. If you have followed all the steps regarding assessment, engaging participants,
and organizing the process, you are ready for the discussions to begin. This chapter outlines ways
to create the climate for collaborative problem solving, and some of the most important steps in
negotiating the issues and reaching consensus. There are several excellent resources—-listed in the

bibliography-—rthar provide more in-depth information abous this importans phase of a con-
sensus process.

Create the climate for negotiations Before

. . Durin
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. . , . Use a concensus process
motes communication and collaboration. It is woerth

Negotiate the
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thinking about how to foster that kind of climare be- " issues and
. . . . . » Select a facilitator h
tore the parties begin working on the issues. The previ- . reac
LG . 4 Plan and organize the agreement
ous steps—designing a process that includes all neces- pracess

sary interests and ensuring that their issues will be ad-
dressed—are essential elements in creating a construc-
tive climate for consensus.

Write ground rules

Meetings should be held in a place that is comfortable and accessible to all partici-
pants. The locarion should have good meeting spaces and room for break-out groups
and caucuses. In difficult situations it may be a good idea to hold the meetings on
neutral rurf and provide opportunities for people to get acquainted. This is one way to
create an informal atmosphere and puc people at ease. Arranging for people to ear
together also helps them get better acquainted and communicate more easily.

The room should be artanged so that everyone can participate effectively. Usually par-
ticipants are seated around tables arranged in a square or circle so that everyone can see
and hear each other.

Before each meeting, the sponsor or facilitaror should ensure that all participants have
the necessary information, agendas and supporting materials.

The facilitator’s role is to establish and maincain a safe environment for participants
and a positive tone for the meetings. Facilitators try to ensure that meetings are pro-
ductive by keeping discussions focused, summarizing, clarifying and offering process
suggestions to help participants achieve their objectives. Facilitarors also ralk wich par-
ties individually to test ideas, deal with sensitive matters and make sure they are com-
municating with their constituencies.

The facilirator rypically manages activities between meetings, including meetings of
subgroups, and prepares or superviscs preparation of meeting summaries or reports. In
addition, sfhe should schedule enough time between meetings to enable work groups
to meet and make progress on issues that need to be brought to the larger group, and ro
allow for representatives to meet with their constiruents.
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Deal with legal requirements: confidentiality, and sunshine laws

It is Important to review applicable statutes and understand whareyer requirements
may apply when planning and structuring your process. [z may be necessary to refer g
these arrangements in the ground rules.

The federal government and an increasing number of state governments have Dassed
laws supporting the use of facilitation and mediation, The laws recognize thac facilj.
tated processes can improve negotiations among parties and enhance the possibility of
reaching agreements. Sometimes these laws are incorporated in administrative procedure
aces—laws thar also spell our requirements for public notice, review and comment.

Some of these laws include provisions for confidentialitcy of communications thar oc-
cur during rhe course of cervain Facilitated or mediared discussions. Ar the same time,
sunshine laws require government bodies to conduct their business and make decisions
in public meetings with sufficient prior public notice. The presence of members of o
governing body ar the negotiating rable may trigger sunshine provisions. Decisions
that affect the public welfare should be made in the open and be subjecr to
public scruriny. However, some measure of confidendality is gencrally
necessary when che issucs are sensicive and highly charged. This can
often be accomplished through informal conversations and caucuses,

Do this

Probiem
perception

Collaborative problem solving is cyclical, not linear

Problem
analysis

Problem

defiris Once ground rules are established, the facilicator helps parties begin
efinition 3

the problem-solving process. One approach to conducting rhese dis-
cussions is to move through the steps in the diagram.

Ofteen, after parries share their perceptions of the issues and learn new
facts and informarion, they can then joinly redefine the issues. This

before you redefinition may lead to furcher analysis and discovery of new clements
do this Generate of the problem, which in turn stimulares further reframing of the is-
b alternatives sues. This cycle continues undl the parties are sacisfied with how the

issucs are framed and are ready to begin tooking for ways to address

Py them. The facilitator should allow sufficient dime for this phase during

the discussions; it is unlikely chat people will agree on solusions uncil
they can agree on what the problem is!

Evaluate
alternatives When parties are in conflicr, their perceptions are affected by their
feelings. For instance, if two people disagrec over facts but have been
fricnds for years, chey will have different perceprions of what is going
on than if they have been adversaries. If they have not gotren along in
the past, they may have great difficuley accepring anything che other

Make person says. [f people are angry, afraid, or teeling hurt, their emodions

decisions may keep them from being able to hear whar the other person is say-

_ ing. In these sitvations it mav be necessary 1o give people a chance to

express their feclings. Parties will learn more about how their actions

Many grougs jump and perceptions are affecting one another, and these lessons can often
prematurely to solutions  Delp improve the quality and ourcorne of the discussions.

without agreeing
on the problem
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Use interest-based negotiation

Guiding the group toward interest-based negotiations is one of the keys to developing
consensus agreements for complex public issues. Getting participants to discuss inter-
ests, concerns, or needs—rather than positions—enhances problem solving. By look-
ing for the interests that lie behind their positions (whya person wants something, not
what they want), participants learn not only abour their common and opposing inter-
ests but also that they have some interests which simply are different,

Once their interests and concerns are on the table, rather than their positions, it may
be easier for participants to find ways to joincly frame the issues they want to address.

Interest-based negotiarion is a set of principles for converting competitive bargaining
into joint problem solving. This method of reaching consensus, as deséribed by Roger
Fisher and William Ury in Getting to Yes, includes the following principles:

Separate the people from the problem

Focus on interests, not positions

Invent options for mutual gain

Insist on objective criteria to choose among the options

>

After they have communicated with each other about their interests, the parties can
begin developing options in ways that recognize, if not sarisfy, each other’s interests.

Inform and cducate participants

The technical nature of many issues and frequent differences in experience and exper-
tise among participants require thoughtful consideration about how to manage infor-
mation. At the front end, different approaches can be employed to deal with informa-
tion. Sponsors and other participants can present information to each other, invite EXperts
to make presentations, take field trips, etc. Information technology and advances in
Interner resources and e-mail have made the computer a useful and efficient way to man-
age and disseminate information. Web sites can provide means to distribute marerials,
review drafts, and receive comments from the participants, constituents, and the public.

In some cases, information my be missing and the group will need to agree on some
process for obtaining it. For example, in the Ohio Medicaid Reform case, at the initial
meetings of the working group, experts with different views were invited to meet with the
group. The issues were highly technical and with the help of the experts, work-group
members were able to make real progress at a critical point in the discussions,

In contentious situations, issues often arise concerning the validity, accuracy, reliabil-
ity, or unceriainty about available informacion. People typically present information
that supports their positions. To deal with these differences, facilitators can work with
the participants to define criteria for developing new data. The objective is ta get the
parties to specify what information should be generated, for what purpose, and by
whom. It may be useful also to identify how gaps in information or disagreements
about it will be handled. In the Santa Barbara Channel case, the group identified
specific questions they wanted answered, agreed on criteria for selecting experts, and
then jointly chose the experts. While they did not commit themselves beforehand to ac-
cepting the tesults of the inquiry, they ultimately approved of them, largely because they
had approved the process by which the answers were developed each step of the way.

Practical Guide to Consensus
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Somerimes participants need to grapple with uncertaindics that cannot be resolved,
Under chose circumstances, pattictpants must decide what is adequate informarion,
They can then develop agreements that allow for adaprarion later as new information
becomes available.

The facilicaror may need to help experts translate their informarion o malke ic more under-
standable to participants. Some facilicators wark wich exXperts on a given subject marter o
help manage and translate information.

Six steps to reaching consensus

There is ne one right place to begin, The interviews with parties during the assessmenr
may be valuable in determining a starting point. The meetings may begin with infor-
mational presentations from experts or participants, or with participants laying our all
the issues. Or they may begin by idenrifying the goals they hope to achieve or criteria
for the kinds of outcomes they would like ro accomplish. In other instances, where
emotions are running high, participanrs may need to begin by taking rurns venting
their concerns abour whar happened before or may happen next. Then they will be
able to move toward a mutual definition of the issues and ways to address them.

However rthe process begins, the following steps are typically taken:

1. Develop a common statement of purpose

Ne macter how the discussions begin, it is a good idea 1o develop some statement of
what the end producr should look like to be acceptable 10 everyone. This can be a com-
mon statement of goals and objectives or a general description of cuwomes the group
hopes to achieve. This gives the group something by which to measure the end product.

2. Exchange views and information
When parties in a collaborative problem solving process have diverse points of view
about difficult issues, they need o develop a shared framework of undersianding, That
doesn’t mean they must agree with one another’s perspectives, but racher be able to
acknowledge thar others hold different views and values. This kind of underscanding

- b -~ - . . ~ b
emecrges from carcfully listening to each other’s perspectives and feelings, and from 2
willingness to be tolerant and respectful of differences. The Faciliaror plays a key role
by urging people to ask questions abourt each other’s views and by clarifving issues and

Y Urging peoy { ) ving
feelings in ways that help peaple overcome misunderscandines.
g ) p peop 5

Participants also educate one another. They learn about each stakeholder's percepeion
of the issues and the specific interests that will need o be sarisfied, After they have
done chis, they will need ro joindy define the issues ro be resolved. This involves reframing
the issues in ways rhat meer all inrerescs. They may identify and exchange additional
inlormation to enable evervone to understand the jointly defined issues.

3. Generate options that accommodate the interests

Once the major issues are identitied, parricipants begin developing oprions for ad-
dressing them. [t may be useful ro encourage participants to generate multiple options
so they can begin to see bevond their favorite solurions. Or they may generare compre-
hensive proposals thar attempr ro address all the key issues.

The group can create these options in a number of ways. They mav work on some
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issues through task or work groups drawn from their diverse interests. Or they may ask
technical experts to help them come up with options. Or each party may develop
proposals to bring to the whole group for consideration.

4, Identify criteria by which to judge the options

In order to evaluate the various options and proposals chat may be on the table, partici-

pants need to establish guidelines or criteria for determining the appropriateness and ac-

ceptability of each option. The criteria should arise from the interests that have been iden-

tified. Participants may develop these criteria either before or after identifying the options,

but in either case the criteria should be objective enough for them to make clear choices

among the optiogs. The criteria are applied to the options to determine which are accept- .
able, which are unaccepuble, and which need further work or discussion.

5. Assemble the agreed upon options into a package that addresses all issues and accommo-
dutes all interests

The key to getting agreement is often packaging options in ways that can satisly different
interests. A variety of methods can be used to develop such a package as the basis for
discussion and modification. Experienced facilitators are familiar with such methods.

Since the group will make decisions by consensus, it may be useful to test whether they
are getting close. Participants can use a voting scale that ranks people’s options:

1. Wholeheartedly agree

2. Supportive

3. Can live with it

4, Reservations abour 1t—Iler’s talk more
5. Serious concerns exist—must talk

6. Reject it—will block ic

This method can help sort our where there is already a measure of consensus and where
more time needs to be spent discussing or reformulating the options.

6. Develop the final agreement

Once the group has developed consensus on a package of options, members of the
group or a subgroup (or the facilitator) can begin drafting the language of the final
agreement, including provisions for implementation. Parties will then review the draft
and negotiate until they have a version that satisfies them. Once they have a satisfac-
tory draft, they may wish to present it to their constituencies for review. This must be
done carefully because agreements usually represent a series of trade-offs and linkages,
so tampering with one element can effect the willingness of the parties to support
other elements of the agreement. That is why on-going communication with constim-
ents is so important: there should be no surprises at the end of the process. Any sug-
gested changes are then brought back te the group for further discussion. If partici-
pants agree to make the changes, the agreement may need to be returned to constitu-
ents for another round of approval.

When the group has reached a full consensus, all participants sign the agreement.
While this may be more symbolic than anything else, it can be an important sign of
comimitment.
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