January 31, 2002

Carol Ki nbrel

LCRA Water Services
H- 300

P. O Box 220

Austin, TX 78767-0220

Via: mail, fax, and emmi

Re: Conmments on “Definitive Agreenent Between San Antonio’s
Wat er System and Lower Col orado River Authority”

Dear Ms. Kinbrell,

Environnental Defense appreciates the opportunity to submt
these witten conmments on the proposed “Definitive Agreenent
Between San Antonio’'s Water System and Lower Colorado River
Aut hority”. A guiding principle for our coments is that the
agreenent should be structured such that LCRA is financially
indifferent as to whether the project goes forward or not. This
will help ensure that the LCRA keeps its promse that the
environment is not sacrificed to the proposed project. W submt
these coments with the hope that the provisions outlined bel ow
are incorporated into the contract, thus allowing for a process
that conplies with the legislative protections outlined in H B.
1629.

Review the Option of Additional Water Conservation by SAWS

Environnental Defense believes that a fair analysis of the
proposed project requires examnation of all the alternatives
avai lable to neet water needs, including San Antonio s water
conservation plan. This is necessary to determne the
preferential nethod to neet San Antonio’'s water needs. W
recogni ze that in conparison to other Texas cities, San Antonio
has one of the better conservation records. However, cities in
other states are even nore efficient in their use of water, and
thus it is reasonable to consider inproved conservation by the
city of San Antonio as a |lower cost or |less harnful alternative
source of water to the proposed diversion fromthe Col orado.

St udy Fundi ng

The funding provisions in the proposed contracts raise two
issues. The first issue is the ability of SAW to restrict the
scope of studies under this contract. SAWS has conplete
di scretion to approve additional funding beyond the five hundred
thousand dollars originally allotted in the contract for any
st udi es. | f SAWS decides that an environnmental study suggested
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by the LCRA is not to their |iking, under this provision, SAWS
can refuse to pay for it. We recognize that SAWS may feel it
needs protection fromlarge study expenses. However, LCRA needs
the ability to wundertake the studies required to properly
eval uate the project. Therefore, if SAW5 declines to pay for a
study that LCRA deens inportant, LCRA should be able to
termnate the contract w thout penalty.

A second provision of the contract requires the LCRA to
rei mourse SAWS for half the cost of the studies if the contact
is termnated. This provision creates a financial disincentive
for LCRA to terminate the study if it finds during the seven
year period that +the project will result in environnental harm

Statutory Findings Can be Made Only After the Study Period

H B. 1629 requires seven findings that are designed to protect
the interests of the people in the Colorado River Basin by
ensuring that the natural resources of the basin wll not be
negatively inpacted by the sale of water outside the basin. The
contract as witten nmakes it appear that these findings have
al ready been nmade, and that the purpose of any further studies
is nmerely to justify a decision that has already been nmade.
Envi ronmental Defense believes that the nmechani sm whereby these
findings are initially made should be an independent scientific
process in which the studies are used to determ ne whether the
preconditions for the project contained in HB. 1629 are
satisfied.

The Public Process is Not Defined

H B. 1629 requires that the contract allow for a “broad public
and scientific review process designed to ensure that al
information that can be practicably developed is considered”.
This language is mmcked in the contract, but no nmethod to
ensure this is described. There is no specific discussion of the
mechani sm whereby which these “findings” wll be nmade. To
meet the requirenents of H B 1629, how the preconditions wll be
studi ed should be clearly defined in the contract.

Techni cal Advisory Conmittee

Par agraph 1.3 makes general reference to a public and scientific
review process that will be used to develop information to be
considered in establishing beneficial flows for the environnent.
Envi ronment al Defense believes an i ndependent technical advisory
committee is required. The commttee would consist of scientists
Wi th expertise in areas including, but not limted to, instream
flow requirenents, bay and estuary freshwater inflow needs,
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riparian habitats, groundwater econom cs, and other areas of
scientific relevance to this process. This comrittee would be
used to determne needed studies, develop criteria for the
studies, and evaluate the results. The structure, duties, and
responsibility of the commttee should be stated clearly in the
contract.

I nteri m Deci si on Points

First and forenost, the contract needs to recognize that failure
to neet the standard of “no environnmental harnf automatically
term nates the agreement, contract, and projects. Therefore,
Sections 1.11B and 1.12B should be anended to give the LCRA the
right to termnate the project if the scientific advisory
commttee determnes that the project causes wunmtigable
envi ronnmental harm and/or the findings required by H B. 1629 are
being not being net. In addition, we believe that the contract
should include specific interim decision nmaking points, to
preclude the project being advanced only because of inertia.
LCRA's ability to termnate the project should not be limted to
the point in time when all the studies are concluded, but
i nstead LCRA should be required to nake a determ nation of the
potential continued feasibility of the project wupon the
conpletion of each and every individual study, or in the
alternative on specific interim dates based on the study
information avail able at that tine.

We appreciate the opportunity to provide these coments.

Si ncerely,

Ji m Mar st on
Director and Senior Attorney, Texas Ofice



